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Higman Barge Line Ine.

c’o Stevens, Balde & Freemm
Attornevs At Law

350 Fannin, Suite 400
Beaument. TX 77701

RE: Pulmer Barge Superfund Site. Port Arthur. JefTerson County. Texas
Dear Siv/Madam:

The United States Environmental Protection Agency ("EPA") appreciates the efforts of
the cooperating potentially responsible parties {"PRP”) for the Palmer Barge Superfund Site
{*Site”). Past negotiations between EPA and sey eral Respondents in connection with the Palmer
Barge Superfund Site have been productive. An Administrative Order on Consent for a
Remedial Investigation Feasibility Study (*AOC ") was negotiated and voluntarily exceuted by
several named Respondents. A Record of Decision (ROLY} was subsequently produced that
outlined the remedial action for the Site. The date of this ROD was Scptember 23, 2005.

The EPA subsequently issued Special Notice for the Remedial Design and Remedial
Action ("RD¥RA"). At the time of Special Notice. EPA dentified and notified a larger group of
PRPs than had participated in the RUFS. EPA hoped that all of those PRPs would participate in
consent decree negenations for the Site. Unfortunately. not all parties have chosen 1o make a
good faith offer to perform the RIYRA. In fact. the primary response has come from the same
partics which performed the carlier activities. EPA has concluded that, given the fact that both
I:PA and the cooperating PRPs have been unsuccessiul in efforts to persuade the parties o
participate in a good faith offer, significant delays van be expected in pursuing those parties. In
hight of this conclusion. and because the EPA has determined that the rematning hazardous
substances pose a continued threat to human health, EPA has 1ssued the enclosed Unilateral
Administrative Order for Remedial Desten and Remedial Action {"Order”). The PA
appreciaics the cooperation exhibited by the cooperating PRPs and hopes that the RD/RA can be
accomplished in a timely and cooperative manner.
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Please find enclosed an Unitateral Administrative Order for Remedial Design and
Remedial Action (*Order”) related 1o the Palmer Barge Superfund Site issued pursuant to 106(a)
of the Comprehensive Environmental Response. Compensation. and Liability Act of 1980, us
amended ("CERCLA™), 42 US.C. § 9606(a). The Order requires that Higman Barge Line Inc..

and the other named Respondents conduct the Remedial Design and Remedial Action for the
Palmer Barge Superfund Site.

As a separate matter, the EPA intends 1o conduct concurrent negotiations for the

resolution of past IPA costs incurred. You will be contacted in the near future regarding those
activities,

EFFECTIVE DATE OF ORDER

Please note that pursuant to Section XX VI (Lffective Date and Computation of Time) of
the Order. the Order is effective on May 7. 2007.

OPPORTUNITY TO CONFER PRIOR TO EFFECTIVE DATE

As provided in Section XXVII (Opportunity to C onfer) of the Order, Respondenis have
the opportunily 10 meet with EPA. 1fa Respondent desires such a conference with EPA. please
note that it must make its request within five {5} days from the date that the Order was signed. If
a Respondent requests a conference with the RPM and/or the Site's attorney. it is 1o take place at

the offices of IIPA Region 6. The request for a conference date must be made by telephone
followed by written confirmation mailed that day to:

Joseph Ii. Compton. Il

Association Regional Counsel

Otfice of Regional Counscl (6RC-S)
U.S. Environmental Protection Agency
Region 6

{445 Ross Avenue

Dailas, Texas 75202-2733

(214) 665-8506

FAX:(214) 665-6460

Email: compton joseph@epa.gov

NOTICE OF INTENT TQ COMPLY

Pursuant to Section X (Notice of Intent o Comply) of the Order. not later than fourteen
{14) days aficr the effective date of the Order. Respondents are required to provide written notice
to EPA's Project Coordinator stating whether they will comply with the terms of the Order.
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Failure to provide such notice constituies a violation of the Order. The notice must be addressed
to:

Carlos Sanchez

Remedial Project Manager

Supertund Division (6SF-AP)

U.S. Environmental Protection Agency
Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

(214) 665-8507

FAX: (214) 665-6660

Email: sanchez.carlostiepa.poy

Please note that Respondents will be subject to civil penalties under Scetion 106{b) of
CERCLA. 42 U.S.C. § 9606(b). of not more than $32.500 for cach day in which it willtully
violates or fails or refuses to comply with the Order, without sufficient cause. 1n addition. tailure
to properly provide respense action under the Order. or any portion thereof, withoui sufficient
cause, may result in liability under Sectjon 107(c)(3) of CERCLA, 42 1.5.C. 9607(c)(3). for
punitive damages in an amount at least equal to, and not more than three times, the amount of

any costs incurred by the Hazardous Substance Supertund as a result of such tailure to wake
proper action.

Please direct any questions concerning legal matters or responses to this letter to Joseph
E. Compton, 111, at the telephone or address above. Any questions concemning the response work

1o be undertaken at the Sitc should be addressed to Carlos Sanchez at the telephone or address
provided above.

Sincerely vours,

'} Y ‘? 7. L
n / . ;’J ; 3 A
; 5;;:’;;1@@,4)’ 7\’2:0%7/% )"&2 %

Samuel Coleman, P.E.
Direcror
Superfund Division

Enclosure

ce: Texas Commission on Eovironmental Quality
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UNITED STATES ENVIRONMENTAL PROTECTION A(iﬁNC‘S"

REGION 6 o

IN THE MATTER OF; CERCLA DOCKET NO. héql';'%f‘{?.? L
UNILATERAL ADMINISTRA [TV

ORDER FOR REMEDIAL DESIGN.
REMEDIAL ACTION

Palmer Barge Superfund Site
Port Arthur. Jefferson County. Texas

DuPont Industries, Inc., et al. Procceding Under Scetion 106{a) of the
Comprehensive Environmental Response.
Compensation. and Liability Act of 1980.

as amended (42 U.5.C. 9606¢a))

Respondent

UNILATERAL ADMINISTRATIVE ORDER
FOR REMEDIAL DESIGN AND REMEDIAL ACTION

L INTRODUCTION AND JURISDICTION

1. This Order directs Respondent(s) to perform a remedial des; gn for the remedy described in the
Record of Decision for the Palmer Barge Superfund Site. dated September 25, 2006. and 1o
implement the design by performing a remedial action. This Order is issucd 1o Respondent{s) hy
the United States Environmental Protection Ageney ("EPA") under the authority vested in the
President of the United States by section 106(a) of the C omprehensive Environmental Response.
Compensation. and Liability Act of ] 930, as amended ("CERCLA"). 42 U.S.C. 9606(a). This
authority was delegated to the Administrator of EPA on Jamuary 23, 1987, by Executive Order
12580 (52 Fed. Reg. 2926, January 29, 1987), and was further delegated to IPA Regional
Administrators on Scptember 13, 1987 by EPA Delegation No. 14-14-B: and re-delegated by the
Regional Administrator to the Director. Superfund Division, by EPA Delegation No. 14-14-B
{August 4, 19933,

. FINDINGS OF FACT

2. The Palmer Barge Superfund Site is located in the City of Port Arthur, Jefferson. County.
Texas. The site encompasses approximately 17 acres and is located on the Southeast Industrial
Islet. approximately 4.5 miles cast-northeast of the City of Port Arthwr, Jetterson County. Texus.
and 0.5 miles southwest of the confluence of the Neches River and the Sabinc-Neches Canal. 1t
15 bordered to the south by the State Marine Superfund Site and 1 the easl by Lake Sabine.




a. The property at the Site was used as 2 municipal landfili from 1956 untit 1982, when
Palmer Barpe Line, Inc.. purchased it for usc as a marine vessel service and maintenance lacility.
Primary operations at the Paimer Barge Line facility included ¢leaning. de-gassing. maintenance.
and inspection of barges and other marine equipment.

b. Typical cleaning operations at the Site included the remeral of sludge and other
residual material by pressurc steaming the vesscl hoids. engines and boilers. Engines were de-
greased and thick accumulations were cut from the holds, making removal of residual material
casier. De-gassing activities involved the removal of explosive vapors trom the barge hold. A
flare was used to buin excess gasses and liguids produced during facility operations.

¢. Struetures previously located on the Site included dozens of various-sized steel above-
ground storage tanks (AST’s), au oil-water separator, two mixed fuel boilers. 1wo wastewater
treatment tanks, and several open-top slop tanks, roll-ofl boxes and 35-gallon drums.

d. "The site was added to the National Priorities List (NPL) on July 27, 2000.

¢. In August ol 2000, EPA Region 6 conducted a Removal Action 10 remov e source
materials stored on-site. Activities included wasle removal. water treatment. oil/water
separation. and sludge stabilization. Approximately 250.000 gallons of water were treated on-
site: 500 cubic yards of sludge stabilized: and 100,000 gallons of oil/styrene were separated and
removed from the Site. All of the AST s were removed cxcept for a 25.000 gallon AST on the
northemn portion of the Site that contains sludge. Several of the concerete AST Joundations
remain along with gravel throughout the Site.

f. On September 30, 2002, EPA Region 6 issued an Adminisirative Order on Consent 1o
conduct the remedial investigation and feasibility study (RUFS) for the Palmer Barge Superfund
Site. Respondents to the Order were: E.I. du Pont de Nemours and Company: Chevron/ Texaco
Inc.; Kirby Inland Marine. LP; Kirby Inland Marine, Inc. of Louisiana: and Ashland Inc.

2. On September 30, 2005, EPA Region 6 aeeepled and certified the Record of Decision
(ROI1D} for the Palmer Barge Superfund Site.

5. 'The following partics have been identified as responsible partics and arc charucterized as the
following:

a. Chester Slay is now, and has been sincc on or about September 2. 1997, the owner and
operator of the facility.

b. Former owner/operator(s) John Palmer and the company Wrangler Capital were. from
on August 1976 or about April. 1982, until Sepiember 2, 1997, the ownerfoperators respectively
of the facility. During that time hazardous substances. including some or all of those described in
this section, were disposed ot at the Site.




c. Respondents American Commercial Barge Line Company. Apex Towing, Ashland.
BTC. Inc.. Cenac Towing Company. Ine.. Chevron/Texaco. Coneco. Dulont. ExxonMobil.,
Higman Barge Line, Inc., Kirby. K-Sea Transportation Corporation/Eklof Marine. Martin Gas
Marine. Ocean Transport Corporation and Trinity Industries. Inc.. arranged. by contract or
agreement, or otherwise, tor the disposal or treatment of or arranged with a transporter for
transport for disposat or treatment of hazardous substances owned or possessed by Respondents.
Hazardous substances ot the same kind as those owned or possessed by Respondents American
Commercial Barge Line Company. Apex Towing. Ashland. BYC. Inc.. Cenac Towing Compans.
Inc., Chevron/Texaco. Conoco. Dulont. ExxonMobil. Higman Barge Line. Inc.. Kirby, K-Sea
Fransportation Corporation/Eklof Marine, Martin Gas Marine. Ocean Transport Corporation and
Trinity Industries, Inc, were present at the Site.

4. The respondents identified in paragraph 3 are cotlectively referred to as "Respondents.”

5. On July 27,2000, (Federal Register Listing (FR1-6841-3). Volume 65. Number 145, Pages
46096-46104), pursuant to Section 105 of CERCLA. 42 11.5.C. 9605. the EPA placed the Palmer
Barge Superfund Site on the National Priorities List. set forth at 40 C.F.R. Part 300. Appendix B

7. From about September 30. 2002 10 about September 30. 2005, a number of potentially
responsible parties (“PRPs™) undertook a Remedial Investigation and Feasibility Study ("RI‘/FS™)
tor the Site. pursuant to CERCLA and the National Contingency Plan. 40 C.I°.R. Part 300.

8. Pursuant to section 117 of CERCLA, 42 U.S.C. 9617. EPA published notice of the
completion of the FS and of the proposed plan for remedial action on July 27, 2005. and
provided opportunity for public comment on the proposed remedial action.

9. The decision by EPA on the remedial action to be implemented at the Palmer Barge
Superiund Siie is embodied in a final Record of Decision ("ROD"). executed on September 30.
2003. The Record of Deciston is attached to this Order as Attachment 1 and is incorporated by
reference. The Record of Decision s supported by an administrative record that contains the
documents and information upon which EPA based the sclection ol the response action.

10, Aldrin. benzo(a)pyrenc. benzo(ajanthracene. dieldrin. heptachlor epoxide. naphthalene.
pentachlorophenol, lead. butyl benzy! phthalate, 4.4-DDID. 4,4-DDE. 4.3-DI>T and methoxychlor
arc hazardous substances, found at the Site. Some of these substances were co-mingled.

I1. The hazardous substances discovered on Site were identified as chemicals of potential
concern (COPC’s) from the remedial investigation (R1) which exceeded commercial/industrial
medium specitic screening level (MSSL) values to the preparcd sile specific Human Health Risk
Assessment (HHRA). Although there was a previous removal. the presence of these remaining
substances in “hot spots™ yet pose a threat as an actua) release into the environment.




12. "The topography of the Site is such that surface water run-off drains in an easterly direction.
across the facility Lo the barge Janding where it enters into Sabine Lake. Groundwater present in
the sandy portions of the dredge spoil unit. flows towards and discharpes to Sabine Lake. bul
does not pose @ problem as a migratory source for hazardous contaminants at this time.

13. Cuwrrently. aside from the occasional small animal or local wild grasses known 10 inhabit the
vicinity, the chief risks remain to human health of the on-site worker through accidental ingestion
of contaminated soils or dermal contact with said soils or inhalation of soil dust from the Site.

14. In August of 2000, FPA Region 6 corducted a Removal Action to remove source materials
stored on-site. Activities included hazardous waste removal. water treatment. oil/water
separation, and sledge stabilization. On September 30, 2002, EPA Region 6 issued an
Administrative Order on Consent to conduct the remedial investigation and feasibility study
(RI/FS) for the Palmer Barge Site.

15. Afer analyzing four proposed remedies for the Site, the I'PA, the State of Texas and the
tocal commumity decided on Alternative 4/Excavation/Off-Site Disposal. This remedy will
achieve the remedial action vbjectives of: 1) preventing human exposure, based on
industrial/commercial worker scenarios. through dermal contact. ingestion. or inhalation. 1o
contaminated soil above risk-based standards: 2) preventing ofi-sile migration of contaminated
s0ils to Sabine Lake: and, 3) preventing exposure 1o site soils that may posc a risk to ecologieal
receplors. The Selected Remedy consists of the following:

. Excavation of approximately 1.204 cubic vards of the upper two [eet of soil that exceed
buman heaith and ecological risk based levels at each of the response areas:

. Confirmation sampling at each of the response areas {remaining identified “hot spots™.
Confirmation samples would be collected from each response area and analyezed for
COPCs.

. Backfilling of excavated areas with clean soil:

. Off-site disposal of the excavated suils at a permitted disposal facility:

. Implementation of Institutional Controls to restrict future land use to industrial purpeses

only. The Institutional Control shall be a restrictive covenant by the property owner. o
the benefit of the State of Texas and the United States Government, recorded in the real
property records of Jefferson County, Texas:

. Abandonment of existing monitoring wells-five (5) existing monitoring wells at the Site
will be abandoned; and
. Wastewaicr Aboveground Storage Tank (AST) sludge removal and decontamination-

Sludge contained within the remaining wastewater AST will be removed and d isposed of
ofi-site. The tank wili be de-contaminated and re-used as scrap metal by the properts
OWHeT.




16, The selected remedy should assure that the contarninated soils will no longer present an un-
acceptable nsk to future industrial and construction workers via ingestion. inhalation. or dermal
exposure and that the property will be suitable for re-development as an industrial or commercial
property. The remedial action is expected 1o achieve the remedial objectives and goals within
approximately 6 months. The Site will be available for socio-economic or community
revitalization projects following implementation of the selected remedy.

111, CONCLUSIONS OF LAW AND DETERMINATIONS

17. The Palmer Barge Superfund Sitc is a "facility” as defined in section 101(9) of CERCLA. 42
LLS.C. 9661(9).

18. Respondents are "persons” as defined in section 101(21) of CERCLA. 42 11.5.C. 9601(2).
19. Respondents are individually a "liable party” as defined in section 107¢a) of CERCLA. 42
U.S.C. 9607(a). and are subject to this Order under section 106(a) of CERCLA_ 42 US.C.
9606{a).

20. The substances listed in paragraph 10 are found at the Ste and are "hazardous substances” as
defined in section 101(14) of CERCLA. 42 US.C. 9601(14).

21. These hazardous substances have been released from the Site into the soil.

22. The past disposal and migration of hazardous substances from the Site are a "release” as
defined in section 101(22) of CERCLA. 42 US.C, 9601(22).

23. Ihe potential for future migration of hazardous substances from the Site poscs a threat ol a
"release” as defined in section 101(22) of CERCLA. 42 U.S.C. 9601(22).

24. "The release of one or more hazardous substances from the facility may present an imminent
and substantial endangerment 10 the public health or wel{are or the environment.

25. The contamination and endangerment at this Site constitute an indivisible injury. The
actions required by this Order are necessary to protect the public health. welfare, and the
cpvironment,




1V. NOTICE TO THE STATE

26. On Aprnil 192007, prior to issuing this Order, FPA notified the State of Texas Commission
on Lnvironmental Quality (TCEQ), that EPA would be 1ssuing ths Order.

V. ORDER

27. Based on the foregoing. Respondents are hereby ordered. jointly and several by, to comply
with the following provisions, including but not limited 10 al} attachments to this Order, all
documents incorporated by relterence into this Order, and all schedules and deadlines in this
Order, attuched 10 this Order, or incorporated by reference into this Order.

VI. DEFINITIONS

28. Unless otherwise expressly provided herein. terms used in this Order which are defined in
CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
them 1n the statute or its implementing regulations. Whenever terms listed below are used in this
Order or in the documents attached to this QOrder or incorporated by reference into this Order, the
following defimtions shall apply:

a. "CLERCLA" shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980. as amended, 42 U.8.C. 9601 et seq.

b. "Day" shall mean a calendar day unless expressly stated to be a working day.
"Working day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing
any period of time under this Order, where the last day would fall on a Saturday, Sunday. or
Federal holiday. the period shail run until the end of the next working day.

c. "EPA" shall mean the United States Environmental Prolection Agency.

d. “TCEQ"” shall mean the Texas Department on Invironmental Quality.

¢. "National Contingency Plan” or "NCP" shall mean the National Contingency Plan
promulgated pursuant to Scction 105 of CERCLA, 42 U.S.C. 9605. codified at 40 C.F.R. Part

300, including any amendments thercto.

f. "Paragraph” shall mean a portion of this Order identificd by an arabic numeral.

. "Performance Standards” shall mean those cleanup standards. standards of control. and
other substantive requirements. criterta or limitations. identified in the Record of Decision and
Statement of Work. that the Remedial Action and Work required by this Order must attain and
maintain,




h. "Record of Detision” or "ROD” shall mean the EPA Record of Decision refating to
the Site. signed on September 30. 2005, by the Regional Adminsstrator. LPA Region 6. and all
attachments thereto,

i "Remedial Action” or "RA” shall mean those activitics, except for Operation and
Maintenance. to be undertaken by Respondent(s) to implement the final plans and specifications
submitted by Respondent(s) pursuant to the Remedial Design Work Plan approved by EPA.
including any additional activitics required under Sections X, X1. XL, XIil, and X1V of this
Order.

J- "Remedial Design” or "RD)" shall mean thase activities 10 be undertaken by
Respondent(s) to develop the final plans and specifications for the Remedial Action pursuant 10
the Remedial Design Work Plan.

k. "Response Costs” shall mean all costs. including direct costs, indirect costs. and
acerued interest incurred by the United States and the State of Texas to pertorm or support
response actions at the Site. Respense costs include but are not limited to the costs of oy erseeing
the Work. such s the costs of reviewing or developing plans. reports and other ilems pursuant to
this Order and costs associated with veri King the Work.

| "Statemnent of Work” of "SOW™ shall mean the statement of work for implementation
of the Remedial Design. Remedial Action, and Operation and Maintenance {as needed) at the
Site, as set forth in Attachment 2 to this Order. The Statement of Work is incorporated into this
Order and is an cnforceable part of this Order.

m. "Scction” shall mean a portion of this Order identified by a roman numeral and
mcludes one or more paragraphs.

n. "Site" shall mean the Palmer Barge Superfund Site. encompassing approximately 17
acres, located on Old Yacht Club Road on the South Industrial Islet. in Port Arthur. Jefferson
County. Texas. as described in the Record of Decision.

0. "State" shall mean the State of Texas.

p- "United States" shall mean the United States of America.

4. "Work" shall mean all activitics Respondents are required to perform under this Qrder.
including Remedial Design, Remedial Action. Operation and Maintenance (as nceded). and any

activitics required to be undertaken pursuant 1o Sections Vil through XX1V. and XXVII of this
Order.

7.




Vil. NOTICE OF INTENT TO COMPLY

29. Respondents shall provide. not later than five (3) davs after the effective date of this Order.
wrikten notice to EPA's Remedial Project Manager (RPM) stating whether it {they) will comply
with the terms of'this Order. I Respondents do not unequivocally commit to perform the RID
and RA as provided by this Order. they shall be deemed to have violated this Order and 10 haye
failed or refused to comply with this Order. Respondents’ written notice shall describe. using
facts that exist on or prior to the effective date of this Order. any "sufficient cause” delenses
asserted by Respondents under sectiens 106(b) and 107{c)(3) of CERCLA. The absence of o
response by EPA to the notice required by this paragraph shall not be deemed to be acceptance of
Respondents” assertions.

VHE PARTIES BOUND

50. "This Order shall apply to and be binding upon cach Respondent identified in paragraph 3.
their directors, officers. employees. agents. successors, and assigns, Respondents are jointly and
severally responsible for carrying out all activities required by this Order. No change in the
ownership. corporate status, or other control of any Respondents shall alter any of the
Respondemts’ responsibilities under this Order.

31, Respondents shall provide a copy of this Order to any prospective OWICrs of SUCCESSOrs
before a controlling interest in Respondents™ assets. property rights, or stock are transferred 1o the
prospective owner or successor. Respondents shall provide a copy of this Order to each
contractor, sub-contractor. laboratory. or consultant retained to perform any Work under this
Order, within five davs after the effective date of this Order or on the dute such services arc
retained, whichever date occwrs later. Respondents shall also provide a copy of this Order to
cach person representing any Respondents with respect to the Site or the Work and shall
condition all contracts and subcontracts entered into hercunder upon performance of the Work in
conformity with the terms of this Order. With regard to the activities undertaken pursuant to this
Order, each contractor and subcontractor shall be deemed to be related by contract to the
Respondents within the meaning of section 107(b)(3) of CERCLA. 42 U.S.C. 9607(b)(3).
Notwithstanding the terms of any contract, Respendents are responsible for compliance with this
Order and for ensuring that their contractors. subcontractors and agents comply with this Order.
and perform any Work in accordance with this Order.

32. Within tive {5} days after the effective date of this Order each Respondent that owns real
property comprising all or part of the Site shall record a copy or copies of this Order in the
appropriate governmental office where land ownership and transfer records are filed or recorded.
Respondents shall, within 15 days aiter the effective date of this Order. send notice of such
recording and indexing to EPA.




33. Not later than thirty (30) days prior to any transfer of any real property interest in any
property included within the Site, Respondents shall submit a true and correct copy of the
transfer document(s) to EPA. and shall idemify the transferee by name. principal business
address and effective date of the transfer.

IX. WORK TO BE PERFORMED

34. Respendents shall cooperate with EPA in providing information regarding the Work to the
public. As requested by EPA. Respondents shall participate in the preparation of such
information for distribution to the public and in public mectings which may be held or sponsored
by P A 10 explain activities at or relating to the Site.

35. All aspects of the Work to be performed by Respondents pursuant to this Order shall be
under the direction and supervision of a qualified project manager the selection of which shal] be
subject to disapproval by EPA. Within ten (10) days after the effective date of this Order.
Respondents shall notify EPA in writing of the name and qualifications of the project manager.
tncluding primary support entities and staff. proposed to be used in carrving out work under this
Order. EPA will issue a notice of disapproval or an authorization to proceed. If at any time
therealter. Respondents propose to change a project manager. Respondents shall give such notice
to LPA and must obtain an authorization to proceed from EPA before the new project manager
performs. directs. or supervises any Work under this Order. With respect 1o any proposed project
manager, Respondents shall demonstrate that the proposed project manager has # quality system
that complies with ANSVASQU E4-1994, “Specifications and Guidelines for Quality Systems
for Environmental Data Collection and Environmental Technology Programs,” (American
National Standard. January 5. 1995), by submitting a copy of the proposed project manager's
Quality Management Plan (QMP). The QMP should be prepared in accordance with the
specifications set forth in “EEPA Requirements for Quality Management Plans (QA/R-2),”
(EPAS240/B-01/002, March 2001) or equivalent documeniation as determined by EPA.

36. EPA will review Respondent’s selection of a project manager according to the terms of this
paragraph and Section XIV of this Order. If EPA disapproves of the selection of the project
manager. Respondents shall submit to EPA within ten (10) days after receipt of EPA’s
disapproval of the project manager previously selected. a Hst of project managers. including
primary support entities and staff. that would be acceptable 10 Respondents. EPA will thereatter
provide written notice to Respondents of the names of the project managers that are acceptable Lo
EPA. Respondents may then select any approved project manager from that list and shall notify
EPA of the name of the project manager selected within ten {10) days of EPA's designation of
approved project managers.

37. Remedial Design/Remedial Action

a. Within thirty (30} days afler Respondents obtain an authorization to proceed from
EPA. Respondents shall submit a work plan for the Remedial Design and Remedial Action at the

9.




Site ("Remedial Desipn/Remedial Work Plan” or "RIMYRA Work Plan™ to EPA for review and
approval and to TCEQ for review and comments, The RD/RA Work Plan shall include a
step-by- step plan for completing the remedial design and implementing the remedy described in
the ROL and lor ataining and maintaining all requirements, including Performance Standards.
identified in the ROD. The RD/RA Work Plan shall be developed in accordance with the ROD.
and the attached Statement of Work. The RD/RA Work Plan must describe in detail the tasks
and deliverables Respondents will complete during the remedial design and remedial action
phases. and a schedule for completing the tasks and deliverables in the RD/RA Work Plan. The
major tasks and deliverables described in the RD/RA Work Plan shall include. but not be limited
to. the following: (1) a pre-final/final destgn: (2) the Field Sampling Plan (directed at measuring
progress towards meeting performance standards) (3) a Contingeney Plan: (4) a Construction
Quality Assurance Plan (CQAP): and (5) a construction schedule. "The CQAFP shall describe the
approach to quality assurance during construciion activities at the Site and shall specity a quality
assurance official (QA Official). to conduet a quality assurance program during the construction
phase of the project. Respondents shall also. within thirty {30} days after Respondents select an
approved project manager, prepare and submit to EPA for review, a Sile Health and Safety Plan
tor field activities. The Site 1ealth and Safety Plan shall contorm to the applicable Occupational
Safery and Health Administration and EPA requirements. including but not limited 10 54 Fed.
Reg. 9294,

b. Upon approval of the RD/RA Work Plan by EPA, Respondents shall implement the
RD/RA Work Plan according to the schedule in the approved RD/RA Work Plan, Any violation
of the approved RI¥RA Workplan shall be a violation of this Order, Unless otherwise directed
by EPA. Respondents shall not perform further Work at the Site prior to FPA's writien approval
of the RD/RA Work Plan.

¢. Upon EPA approval. the RI/RA is incorporated into this Order as a requirement of
this Order and shail be an enforceable part of this Order.

38. If Respondents seeks to retain a construction contractor to assist in the performance of the
Remedial Action. then Respondents shali submit a copy of the contractor solicitation documents
to LEPA not later than five {5) days after publishing the solicitation documents.

39. Within five (5) days after EPA approves the RD/RA Work Plan Respondents shall notfy
EPA in writing of the name, title, and qualifications of any construction contractor proposed to
be used m carrying out work under this Order. With respect to any proposed construction
contractor. Respondents shall demonstrate that the proposed construction contractor has a quality
system that complies with ANSVASQC 1:4-1994. “Specifications and Guidelines for Quality
Systems for Environmental Data Collcction and Environmental Technology Programs.”
{American National Standard. January 5. [995). by submitling a copy of the proposed project
manager's QMP. The QMP should be preparced in accordance with the specifications set forth in
“EPA Requirements for Quality Management Plans {QA/R-2)." (EPA/240/B-01/002, March
2001) or equivalent documentation as determined by EPA. [PA shall thereafter provide written
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notice of the name(s) of the contractor(s) it disapproves. if any. or an authorization to proceed.
Respondents may select any contractor from that list which has not been disapproved and shall
notily 1:PA of the name of the contractor selected within five (3) davs of EPA'S written notice of
disapproval or authorizalion to proceed. 1f at any time Respondents proposes to change the
construction contractor, Respondents shall notify EPA which retains the same rights 1o
disapprove of the contractor as provided in this paragraph. before the new construction contractor
perlorms any work under this Order. IFEPA disapproves of the selection of any contractor as the
construction contractor. Respondents shall submit a list of contractors that would be acceptable
to them o 1EPA within ten (10) days afier receipt of EPA's disapproval of the contractor
previous]y selected.

40. The Work performed by Respondents pursuant to this Order shall, at a mininum. achicve
the Performance Standards specified in the Record of Decision.

41. Notwithstanding any action by EPA. Respondents remain fully responsible for achievement
of the Performance Standards in the Record of Decision. Nothing in this Order. or in EPA's
approval of the Remedial Design/ Remedial Action Work Plan. or approval of any other
submission, shall be deemed 1o constitute a warranty or representation of any kind by EPA that
full performance of the Remedial Desien or Remedial Action will achieve the Pertormance
Standards sct forth in the ROD. Respondents™ compliance with such approved documenis does
not foreclose EPA from secking additional work to achieve the apphicable performance
standards.

42. Respondents shall. prior to any off-site shipment of hazardous substances from the Site to an
out-of-state waste management facility, provide written notification to the appropriate state
enviremnental official in the receiving state and to EPA's RPM of such shipment of hazardous
substances. However, the notification of shipments shall not apply 10 any off-Site shipments
when the total volume of all shipments from the Site to the State will not exceed ten {10) cubic
yards.

a. The notification shall be in writing, and shall include the tfollowing information. where
available: (1) the name and location of the facility to which the hazardous substances are
ta be shipped: (2) the type and quantity of the hazardous substances to be shipped: (3) the
expected schedule for the shipment of the hazardous substances: and {4} the method of
transportation. Respondents shall notify the receiving state of major changes in the
shipment plan. such as a decision to ship the hazardous substances to another facility
within the same state, or to a facility in another state.

b. The identity of the receiving facility and state will be determined by Respondents
following the award of the contract for Remedial Action construction, Respondents shall
provide all relevant information, including information under the categories noted in
paragraph 42 4 gbove. on the off-Site shipments as soon as practicable after the award of
the contract and before the hazardous substances are actually shipped.
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43. Within five (3} days after Respondents conclude that the Remedial Action has been fully
performed. Respondents shall so notify EPA and shall schedule and conduct o pre-certification
nspection 10 be attended by Respondents, EPA and TCEQ. The pre-certification mspection shall
be followed by a written report submitted within ten (10) days of the inspection by a registered
prolessional engineer and Respondents™ Project Coordinator certifying that the Remedial Action
has been completed in full satisfaction of the requirements of this Order. If. alier completion of
the pre-certification inspection and receipt and review of the written report. 1:PA determines that
the Remedial Action or any portion thereof has not been completed in accordance with this
Order, EPA shall notify Respondents in writing of the activitics that must be undertaken to
complete the Remedial Action and shalt set forth in the notice a schedule for performance of
such activities. Respondents shall perform all activitics described in the notice in accordance
with the specifications and schedules established therein, 1f EPA cancludes. following the initial
or any subsequent certification of completion by Respondents that the Remedial Action has been
fully pertormed in accordance with this Order. EPA may notily Respondents thal the Remedial
Action has been fully performed. EPA's notification shall be based on prescnt knowledge and
Respondents” certification 1o EPA, and shall not limit EPA’s right to perform periodic revicws
pursuant 10 section 121{cy of CERCLA. 42 U.S.C. 9621(c). or 1o take or require any action that
in the judgment o' 1:PA is appropriate at the Site. in accordance with 42 U.S.C. 9604, 9606. or
9607.

44 Within thirty (30) days alter Respondents concludes that all phases of the Work have been
fully performed. and that the Performance Standards have been attained. Respondents shall
subnut 1o EPA a written report by a registered professional engincer certifying that the Work has
been completed in full satisfaction of the requirements of this Order. EPA shall require such
additional activities as may be necessary to complete the Work or EPA may. based upon present
knowledge and Respondents certification to EPA. issue written notification to Respondents that
the Work has been completed, as appropriate, in accordance with the procedures set forth in
Paragraph 43 for Respondents certification of completion of the Remedial Action. LPA's
notitication shall not limit EPA's right to perform periodic reviews pursuant to section 121(c¢) of
CERCLA. 42 UL8.C. 9621(c), or to take or require any action that in the judgment of EPA is
appropriate at the Site. in accordance with 42 U.S.C. 9604. 9606. or 9607,

X. FAILURE TO ATTAIN PERFORMANCE STANDARDS

45. In the event that EPA determines that additional response activities are necessary 10 meet
applicable Performance Standards, FPA may notify Respondents that additional response actions
are necessary.

46. Unless otherwise stated by EPA, within thirty (30} days of receipt of notice from 1:PA that
additional response activities are necessary to meet any applicable Performance Standards.
Respondents shall submit for approval by EPA a work plan for the additional response activities.
‘The plan shall conform 10 the applicable requirements of sections 1X. XVi. and XV of this
Order. Upon EPA's approvat of the plan pursuant to Section X1V, Respondents shall implement
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the plan for additional response activities in accordance with the provisions and schedule
contatned therein.

X1 EPA PERIODIC REVIEW

47. Under seetion 121(c) of CERCLA. 42 U.S.C. 9621(c). and any applicable regulations. EPA
may review the Site to assure that the Werk performed pursuant to this Order adequately protects
human health and the environment. Uniil such time as FPA certifies completion of the Work.
Respondents shall conduct the requisite studics. invest gations. or other response actions as
determined necessary by FPA in order 1o permit EPA to conduct the review under section 1214{c)
of CERCLA. As aresult of any review performed under this paragraph. Respondents may be
required to perform additional work or to modify work previousty performed.

X1 ADDITIONAL RESPONSE ACTIONS

48. L'PA may determine that in addition 10 the work identified in this Order and attachments o
this Order. additional response activities may be necessary (o protect buman health and the
emvironment. 1If EPA determines that additional response activitics are necessary, LPA may
require Respondents to submit a work plan for additional response activities. -EPA may also
require Respondent(s) to modify any plan. design. or other deliverable required by this Order,
inctuding any approved modifications.

49. Not later than thirty {30) days after receiving EPA's notice that additional response activities
are required pursuant to this Section, Respondents shall submit a work plan for the response
activities to EPA for review and approval, Upon approval by EPA, the work plan is incorporated
into this Order as a requirement of this Order and shall be an enforceable part of this Order.
Upon approval of the work plan by EPA. Respendents shall implement the work plan according
to the standards, specifications, and schedule in the approved work plan. Respondents shatl
notify EPA of their intent 1o perform such additional response activities within seven(7) days
after receipt of EPA's request for additional response aclivities.

XIIL. ENDANGERMENT AND EMERGENCY RESPONSE

50. In the event of any action or oceurrence during the performance of the work which causes or
threatens o cause a release of a hazardous substance or which may present an immediate threat
te public health or weltare or the environment. Respondents shall immediately take alt
appropriate action o prevent. abale. or minimize the threat. and shall immediately notify EPA's
Remedial Project Manager (RPA) or, i the RPM 15 unavailable. EPA’s Alternate RPM. I
neither of these persons is available Respondents shall notify the EPA Region 6 Prevention and
Response Branch. Respondents shall take such action in consultation with EPA’'s RPM and in
accordance with all applicable provisions of this Order. including but not limited 1o the Health
and Safety Plan and the Contingency Plan. In the event that Respondents fail to take appropriate
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response action as required by this Section. and FPA takes that action instead, Respondents shall
retmburse EPA for all costs of the response action not inconsistent with the NCP. Respondents
shall pay the responsc costs in the manner deseribed in Scction X X1V of this Order. within thirty
(30) days of Respondents” receipt of demand for payment and the Regionally-prepared cost
summary. which includes all direct and mdirect costs incurred by EPA and the State and their
contraclors,

51, Nothing in the preceding paragraph shall be deemed to limit any authority ol the United
States to take, direct. or order all appropriate action to proleet human heaith and the environment
or 10 prevent. abate, or minimize an actual or threatenced release of hazardous substanee on. at. or
from the Site.

X1V, EPA REVIEW OF SUBMISSIONS

52, The State of Texas. through the Texas Commission ou Environmental Quakity (TCLQ) will
be provided an opportunity to review and comment on deliverables submitted under this Order.
Afler review of any deliverable. plan. report or other item which is required to be submitted for
review and approval parsuant 1o this Order. EPA may: (@) approve the submission: {b) approve
the submission with modifications: {¢) disapprove the submission and dircet Respandents w0
re-submit the document after incorporating EPA’s and TCLQ s comments: or (d) disapprove the
submisston and assume responsibility for performing all of any part of the response action. As
used in this Order. the tems "approval by EPA." "EPA approval.” or a similar term means the
action described in paragraph (a) or (b) of this paragraph.

53. in the event of approval or approval with medifications by EPA. Respandents shall procecd
to take any action required by the plan, report, or ather item. as approved or modifted by EPA,

54. Upon reeeipt of a notice of disapproval or a request for a moditication, Respondents shail.
within fourteen (14) days or such longer time as specified by EPA in its notice of disapproval or
request for modification, correct the deficiencies and resubmit the plan. report. or other item for
approval. Notwithstanding the notice of disapproval. or approval with modifications,
Respondents shall proceed. at the direction of EPA. to 1ake any action required by any
noit-deficient portion of the submission.

55. Ifany submission is not approved by EPA, Respendents shall be deemied to be in vialation
of this Order,

XV. PROGRESS REPORTS

56. In addition 10 the other deliverables set forth in this Order. Respondents shall provide
menthly progress reports to EPA with respect 1o actions and activities undertaken pursuant 1o this
Order. The progress reports shall be submitted on or before the tenth (10™} day of each month
following the effective date of this Order. Respondents’ obligation to submit progress reports
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continues until EPA gives Respondents written notice under paragraph 44. At a minimum these
progress reporls shall: (1) describe the actions which have been taken to comply with this Order
curing the prior month: (2) include all results of sampling and tests and all other data received by
Respondents and not previously submitted to EPA: (3) describe all work planned for the next
month with schedules relating such work to the overall project schedule lor RID:RA completion:
and {4) describe all problems encountered and any anticipated problems. and actual or anticipated
delays, and solutions developed and implemented o address any actual or anticipated problems
or delays.

XVL QUALITY ASSURANCE, SAMPLING AND DATA ANALVYSIS

57. Respondents shall use the quality assurance. quality control. and chain of custody pracedures
described in the EPA Requirements for Quality Assurance Project Plans (QA/R-3)" (EPA240/B-
01/003. March 2001) and “Guidance for Quality Assurance Project Plans (QA/G-3)" (EPA
600/R-98/018. February 1998). and any amendments to these documents. while conducting all
sample collection and analysis activities required herein by any plan. To provide guality
assurance and maimain quality control. Respordents shail:

a. Use only laboratories which have a documented quality system that complics with
ANSFASQC E4-1994. “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs.” {American
National Standard, January 3, 19935) and “EPA Requirements for Quakity Management
Plans (QA/R-2)" (EPA/240/B-01/002. March 2001} or equivalent documentation as
determined by EPA. EPA may consider laboratories accredited under the National
Laboratory Accreditation Program (NELAP) to meet the quality system requirements.

b. Ensurc that the laboratory used by the Respondents for analyses. performs according to
a method or methods deemed satisfactory to EPA and submits all protocals 1o be used for
analyses to EPA at [east five (5) days before beginning, analysis.

¢. Ensure that EPA personnet and EPA's authorized representatives are allowed access 1o
the laboratory and personnel utilized by the Respondents for analvses,

58. Respondents shail notify EPA not less than three (3) days in advance of any sample
collection activity. At the request of EPA, Respondents shall allow split or duplicate samples 1o
be taken by EPA or its authorized representatives, of any samples collected by Respondents with
regard 1o the Site or pursuant to the implementation of this Order. In addition. EPA shall have
the right to take any additional samples that EPA deems NECESSary.
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XVIL. COMPLIANCE WITH APPLICABLE LAWS

39. All activities by Respondents pursuant to this Order shall be performed in aceordance with
the requirements of all Federal and state laws and regulations. EPA has delermined that the
activities contemplated by this Order are consistent with the National Contingency Plan (NCP).

60. Except as provided in section 121(e) of CIERCILA and the NCP. no permit shall be reyured
for any portion ot the Work conducted entirely on-Site. Where any portian of the Work requires
a Federal or state permit or approval, Respondents shall submit timely applications and take ali
other actions necessary o obtain and 1o comply with all such permits or appravals.

61. This Order is not. and shall not be construed 10 be. a permit issued pursuant to any Federat or
state statute or regulation,

02, All materials removed from Lhe Site shall be disposed of or lreated at a facility approved by
EPA's RPM and in accordance with section 121(d)(3) of CERCLA. 42 11.8.C. 962 1{d)(3): with
the LLS. 1:PA "Revised Off-Site policy.” OSWER Directive 9834,11, November 13. 1987: and

with all other applicabie Federal. state, and local regirements,

XVIIl. REMEDIAL PROJECT MANAGER

63. All communications, whether writien or oral, froim Respondents ta EPA shall be directed to
I:PA’s Remedial Project Manager or Alernate Remedial Project Manager. Respundents shall
submit to EPA and TCEQ onc hard copy and one electronic copy of all documents. including
plans, reports, and other correspondence. which are developed pursuant to this Order. and shall
send these documents by overnight mail.

EPA's Remedial Project Manager is:
Carlos Sanchez (6SF-R)

Remedial Project Manager

US EPA Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733
214-665-8507

EPA’s Alternate Remedial Project Manager is:
Philip Allen (68F-RA)

Remedial Project Manager

US EPA Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

214-665-8516
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TCEQ's Project Manager is:

Luda Vaskov, P.G.

Project Manager (MC-221)

Texas Commission on Environmental Quality
Remediation Division

12100 Park 35 Circle. Bidg D

Austin. Texas 78753

5127239-6368

64 EPA has the unreviewable right to ¢hange its Remedial Project Manager or Alternate
Remedial Project Manager. If FPA changes its Remedial Project Manager or Alternate Remedial
Project Manager. EPA will inform Respondents in writing of the name. address. and tefephone
number of the new Remedial Project Manager or Alternate Remedial Project Manager.

05. EPA's RPM and Alternate RPM shall have the authority law fully vested in a Remedial
Project Manager (RPM) and On-Scene Coordinator (0SC) by the National Contingeney Plan. 40
C.FR. Part 300. 1EPA’s RPM or Alternate RPM shall have authority, consistent with the
National Contingency Plan. to halt any work required by this Order. and 1o take amy necéssary
FESPONSE aclion.

66. Within ten (10) days afier the effective date of this Order, Respondents shall designate a
Project Coordinator and shall submit the name, address. and telephone number of the Project
Coordinator 1o EPA for review and approval. Respondents’ Project Coordinator shall be
responsible for overseeing Respondents” implementation of this Order. If Respondents wishes to
change his/her Project Coordinator, Respondents shall provide written notice to EPA. five {3)
days prior to changing the Project Coordinator, of the name and qualifications of the new Project
Coordinator. Respondents selection of a Project Coordinator shalt be subject to EPA approval.

XIX. ACCESS TO SITE NOT OWNED BY RESPONDENTS

67. I the Site. the oft-Site area that is to be used for access. property where documents required
to be prepared or maintained by this Order are located, or other property subject to or affected by
the clean up. is owned in whole or in part by partices other than those bound by this Order.
Respondenis will abtain, or use their best efforts to obtain. site access agreements from the
present owner within ten (10} days of the effective date of this Order. Such agreements shall
provide access for EPA. its contractors and oversight officials. the state and its contractors, and
Respondents or Respondents authorized representatives and contractors, and such agreements
shall specify that Respondents is not EPA's representative with respect 1o liability associated with
Site activities. Respondents shall save and hold harmless the United States and its officials,
agents. employees. contractors, subconiraciors. or representatives for or from any and all claims
or causes of action or other costs incuited by the United States including but not limited to
attorneys fees and other expenses of litigation and settlement arising from or on account of acts
or omissions of Respondents, their officers. directors. employees. agents. contractors,
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subcontractors. and any persons acting on their behalf or under their control. in carrying out
activities pursvant to this Order. including any claims arising from any designation of
Respondents as EPA's authorized representatives under section 104(e) of CERCLA. Copics of
such agreements shall be provided o EPA prior to Respendent's initiation of field activities,
Respondent’s best efforts shall include providing reasonable compensation to any off-Sile
properiy awner. if access agreements are not obtained within the time referenced above,
Respondents shall immediately notify EPA of its failure to obtain access. Subject to the United
States” non-reviewable discretion. iPA may use its legal authorities to obtain access for the
Respondents. may perform those response actions with EPA contractors af the property in
question. or may terminate the Order if Respondents cannot obiain access agreements. 11 EPA
performs those tasks or activities with contractors and does not lerminate the Order. Respondents
shall perform all other activities not requiring access 1o that property. and shall reimburse EPA.
pursuant 1o Scetion XXIV of this Order. for all costs incurred in performing such activities.
Respondents shall integrate the results of any such tasks undenaken by EPA into its reports and
deliverables. Respondents shall retmburse EPA, pursuant to Section XX1V of this Order, for all
response costs (including attorney fees) incurred by the United States to obtain access for
Respondents.

XX. DATA/DOCUMENT AVAILABILITY

68. Respondents may assert a claim of business confidentiality covering part or all of the
information submitted to EPA pursuant to the terms of this Order under 40.C.F.R. 2.203.
provided such claim is not inconsistent with section [04(e}7) of CERCLA. 42 11.5.C. 960Hc)(T)
or other provisions of law. This claim shall be asscrted in the manner described by 40 CF.R.
2.203(b) and substantiated by Respondents at the time the claim is made. Information
determined to be confidential by EPA will be given to protection specified in 40 C.F.R. Part 2, If
no such claim accompanies the information when it is submitted 10 EPA. it may be made
available to the public by EPA or the state without further notice to the Respondents.
Respondents shall not assert contidentiality elaims with respect 1o any data related Lo Site
conditions. sampling. or monitoring.

69. Respondents shall maintain for the period during which this Order is in etfect. an index of
documents that Respondents claims contain confidential business information. The index shall
contain. for each document, the date, author, addressee. and subject of the document. Upon
wrilten request from EPA. Respondents shal) submit a copy of the index to EPA.

XXI. RECORD PRESERVATION

70. Respondents shall provide to EPA upon request, copies ol all documents and information
within their possession and/or control or that of their contractors or agents relating 1o activities at
the Site or Lo the implementation of this Order, including but not limited to sampling. analysis,
chain of custody records. manifests, trucking logs, receipts, reports, sample traffic routing.
cerrespondence, or other documents or information related 1o the Work. Respondents shall also
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make available to EPA for purposes of investipation. information gathering. or testimony. their
employees. agents. or representatives with knowledge of relevant facts concerning the
performance of the Work.

71. Until ten (10) years alter EPA provides notice purstant 0 paragraph <44, cach Respondent
shall preserve and retain all records and documents in its possession or control, including the
decuments in the possession or control of their contractors and agents on and after the effective
date o this Order that relate in any manner 10 the Site. At the conclusion of this documcent
retention period, Respondents shall notify the United States at least ninety (90) calendar days
prior to the destruction of any such records or documents. and upon request by the United States.
Respondents shail deliver any such records or documents 1o EPA.

72. Until ten (10) years after LPA provides notice pursuant 10 paragraph 44 ot this Order.
Respondents shail preserve. and shall instruct their contractors and agents 1o preserve, all
documents. records, and information of whatever kind. nature or description relating 10 the
performance of the Work. Upon the conclusion of this document retention period. Respondents
shall notify the United States at least ninety (90) days prior 1o the destruction of any such records.
documents or information. and, upon request of the United States. Respondents shall deliver all
such documents. records. and information 1o <PA.

73. Within ten (10) days after the effective date of this Order, Respandents shall submit @ writicn
certification to EPA's RPM that they have not altered. mutilated. discarded, destroved or
otherwise disposed ol any records, documents or other information relating to their potential
liability with regard to the Site since notification of potential liability by the United States or the
State or the filing of suit against it regarding the Site. Respondents shall not dispose of any such
documents without prior approval by EPA. Respondents shall, upon EPA’s reguest and al no
cost 10 EPA, deliver the documents or capies of the documents to EPA.

XXIH. DELAY IN PERFORMANCE

74. Any delay in performance of this Order that, in EPA's Jjudgment, is not properly justified by
Respondents under the terms of this paragraph shall be considered a violation of this Order. Any
delay in performance of this Grder shall not affect Respondents obligations to fully perform all
obligations under the terms and conditions of thjs Order.

75. Respondents shall notify EPA of any delay or anticipated delay in performing any
requirement of this Order. Such notification shall be made by telephone 10 EPA's RPM or
Alternate RPM within twenty four (24) hours afier Respondents first knew or should have known
that a delay might occur. Respondents shall adapt all reasonable measures to avoid or minimize
any such delay. Within three (3) business days afler notifying EPA by telephone. Respondents
shalt provide written notification fully describing the nature of the delay any justification for
delay, any reason why Respondents should not be held strictly accountable for failing to comply
with any relevant requirements of this Order, the measures planned and taken to minimize the
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delay. and a schedule for implementing the measures that will be taken o mitigate the effect of
the delay. Increased costs or expenses associated with implementation of the activities cailed for
in this Order 15 not a justification for any delay in perlormance.

XXIHL ASSURANCE OF ABILITY TO COMPLETE WORK

76. Respondents shall demonstrate their ability to complete the Work required by this Order and
to pay all claims that arisc from the performance of the Work by obtaining and presenting to EPA
within ten (10) days after approval of the RID/RA Work Plan. one of the following: (1) a
performance bond: (2) a letter of credit: (3) a guarantee by a third party; or (4) internal financial
information to altow EPA 1o determine that Respondents have sufficient assets available 1o
perform the Work. Respondents shall demonstrate tinancial assurance in an amount no less than
the estimate of cost for the remedial design and remedial action contained in the Record of
Decision for the Site. 1f Respondents seek o demonstrate ability to complete the remedial action
by means of internal financial information, or by guarantee of a third party. they shall re-submit
such information annually, on the anniversary of the cffective date of this Order. 1f FPA
determines that such financial information is inadequate. Respondent shall, within ten {10) days
after receipt of EPA's notice of determination, obtain and present to EPA tor approval one of the
other three forms of financial assurance listed above.

77. At least five {5) days prior to commencing any work at the Site pursuant to this Order,
Respondents shall submnit to EPA a centification that Respondents or their conlractors and
subcontraclors have adequate insurance coverage or have indemnification for labilities for
juries or damages to persons or property which may result from the activities to be conducted
by or on behalf of Respondents pursuant to this Order. Respondents shall ensure that such
insurance or indemnification is maintained for the duration of the Work required by this Order.

XXV, REIMBURSEMENT OF RESPONSE COSTS

78. Respoudents shall reimburse EPA and TCEQ. upon written demand. for ! response costs
incurred by the United States and TCEQ in overseeing Respondents” implementation of the
requirements of this Order or in performing any response action which Respondents tail 1o
perform in compliance with this Order. EPA may submit to Respondents on a periodic basis an
accounting of all response costs incurred by the United States and TCEQ with respect 1o this
Order. EPA's certified Agency Financial Management Systern summary data (SPUR Reports), or
such other sumimary as certified by EPA, shall serve as basis for payment demands.

79. Respondents shall, within thirty {30) days of receipt of each EPA accounting. remit a
certitied or cashier's check for the amount of those costs. Intercst shall acerue from the later of
the date that payment of a specified amount is demanded in writing or the date of the
expenditure. The interest rate is the rate established by the Department of the Treasury pursuant
to31 US.C.3717 and 4 CF.R. 102.13.
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80. Checks shall be mnade payable to the “Hazardous Substances Superfund”and shall relerence
the “Palmer Barge Superfund Site (06 KB) CERCLIS #: TXD068104561.” and shall note that it
pertains to the Unilateral Administrative Order specified by the docket number. Checks shall be
forwarded to:

EPA Superfund-Pahmer Barge Superfund Site (06 KB)
CERCLIS #: TXD068104561

Superfund Accounting

P.O. Box 360582M

Pittsburgh, Pennsylvania 15251

ATTN: COLLECTION OFFICER FOR SUPERFUND

81. Respondents shall send copies of each transmittal ketter and check to the EPA's RPM.
XXV. UNITED STATES NOT LIABLE

82. The United States. by issuance of this Order. assumes no liability for any injuries or damages
1o persons or property resulting from acts or omissions by Respondents, or their directors,
officers. employees, agents, representatives, successors, assigns, contractors, or consultants in
carrying oul any aclion or activity pursuant to this Order. Neither EPA or TCEQ nor the United
States or the State of Texas may be deemed to be a party to any contract entered into by
Respondents or their directors, officers. employees, agents. successors, assigns. contraclors, ar
consultants in carrying out any action or activily pursuant to this Order.

XXVI. ENFORCEMENT AND RESERVATIONS

83. EPA reserves the right to bring an action against Respondents under scction 107 of
CERCLA, 42 U.8.C. 9607, for recovery of any response costs incurred by the United States
related to this Order and not reimbursed by Respondents. This reservation shall include but not
be fimited 1o past costs, direct costs, indirect costs. the costs of oversight, the costs of compiling
the cost documentation Lo support oversight cost demand. as well as accrued interest as provided
in section 107(a) of CIERCLA.

84. Nowwithstanding any other provision of this Order, at any time during the response action.
EPA may perform its own studies. complete the response action {or any portion of the response
action) as provided in CERCLA and the NCP. and seek reimbursement from Respondents for its
costs, or scek any other appropriate relief.

85. Nothing in this Order shall preclude EPA from taking any additional enforcement actions.
including modification of this Order or issuance of additional Orders. and/or additional remedial
or removal actions as EPA may deem necessary, or from requiring Respondents in the future 10
perform additional activities pursuant 10 CERCLA. 42 U.S.C. 9606(a}. et seq.. or any other
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applicable Jaw. Respondents shall be liable under CERCLA section 107{a). 42 U.5.C. 9607{a).
for the costs of any such additional actions.

36. Notwithstanding any provision of this Order, the United States hereby retains all of its
information gathering. nspection and enforcement authorities and rights under CERCLA. RCRA
and any other applicable statutes or regulations.

87. Respondents shall be subject 1o civil penalties under section 106¢b) of CERCLA, 42 US.C.
9606(b}. of not more than $32.500 for cach day in which Respondents willtully violate. or fail or
refuse to comply with this Order without sufficient cause. In addition. failure to properly provide
response action under this Order. or any portion hereof. withowt sufficicnt cause. may result in
liability under section 107(c)(3) of CERCLA, 42 U.S.C. 9607(c)(3). for punitive damuages in an
amount at least equal to, and not more than three times the amount of any costs incurred by the
J'und as a result of such failure to take proper action.

88. Nothing in this Order shall constitite or be construed as a release from any claint. cause of
action or demand in law or equity against any person for any liability it may have arising out of
or relating in any way to the Site.

89. Hf a court issucs an order that invalidates any provision of this Order or Finds that
Respondents have sufficient cause not 10 comply with one or more provisions of this Order.
Respondents shall remain bound to comply with all provisions of this Order not invalidated by
the court's order.

XXVIl. ADMINISTRATIVE RECORD

90. Upon request by EPA, Respondents must submit to EPA all documents related 1o the
selection of the response aclion tor possible inclusion in the administrative record file,

XXVIl. EFFECTIVE DATE AND COMPUTATION OF TIME
91. This Order shall be effective thirty (30) days after the Order is signed by the Supertund

Division Director or delegatee. All times for performance of ordered activities shall be
calculated from this effective date.

XXIEX. OPPORTUNITY TO CONFER
92. Respondents may. within five (5) days after the date this Order is si pned. request a
conference with EPA’s RPM and/or site attorney 1o discuss this Order. The confesence shall

oceur at IPA’s Region 6 office,

93. The purpose and scope of the conference shall be limited to issucs involving the
implementation of the response actions required by this Order and the extent ta which
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Respondents intend to comply with this Order. This conference is not an evidentiary hearing,
and does not constitute a proceeding to challenge this Order. 1 does not give Respondents a right
1o seek review of this Order, or to seck resolution of potential liability. and no official
stenographic record of the conference will be made. At any conference held pursuant to
Respondents” request, Respondents may appear in person or by an attorney or other
representative.

94. Requests for a conference must be by telephone followed by written contirmation matled thai
day to: Carlos Sanchez (6SF-R}), Remedial Project Manager, US EPA Region 6. 1445 Ross
Avenue, Dallas. Texas 75202-2733, phone number 214-665-8507.

So Ordered. this Z day of ffd ?[ . 2007
ny: | QgL M

Samuel Coleman, P.E4 Director /%
Superfund Division

U.S. Environmental Protection Agency
Region 6
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